(Spottiswoode also gave classes on the style of writs and civil process.)'1 These classes were taught in English. There is no information on Spottiswoode's lectures on Roman law, other than that they were based on Bockelmann's compend of Justinian's Institutes,12 but student notes survive from Cuninghame's classes, and he taught a course on the Institutes in Latin. 13 Throughout the first half of the eighteenth century in Scotland, the practice of teaching Roman law in Latin and Scots law in English seems to have been maintained.'4 After 1750, however, there was a move away from teaching civil law in Latin at the University of Glasgow, for on March 5, 1768, the faculty of advocates and its dean deplored Professor John Millar's practice of lecturing in English on civil law.15 Millar, however, was following and extending an innovation of his predecessor in the chair.l6 Thomas Reid, writing in the 1790s, obviously thought this change to teaching civil law in English was natural, and that what needed to be explained was why the practice of teaching it in Latin had lasted so late. His explanation was "want of competition," because there was only one professor teaching law in Glasgow.17 This seems insufficient, because Scots law was presumably taught in English, and it seems fair to assume that it would have been easier for the professor to teach in English as well as more attractive to the students. Given the dependency, praised by Adam Smith,'8 of Scots professors on fees from students, it is possible, though far from certain, that once the class in civil law was taught in English in Glasgow, the professor of civil law in Edinburgh might feel pressure to do likewise. There was, however, more at stake than attracting students. Instead, a new method of teaching, influenced by new emphases in rhetoric in eighteenth-century Scotland, along with a new aim in teaching civil law, led some professors to lecture on civil law in English, rather than the traditional Latin. This article will be in four parts. In the first I shall argue that the development of rhetorical theory through the course of the eighteenth century put at issue both methods of instruction and the language most suitable for teaching. The second will be devoted to explaining how the new approach to rhetoric and communication favored English as the language of instruction. The change from teaching civil law in Latin to teaching it in English will be described in the third section, which will also discuss the relationship of language to the content of courses in civil law, while the fourth will contain some conclusions.
Theories of Rhetoric and Choice of Language
Until the late 1750s, and certainly in the University of Edinburgh, the textbook used to teach Scots law was Sir George Mackenzie's Institutions of the Law of Scotland, written in the vernacular. 19 Forbes, the first regius professor in Glasgow, wrote in English his own textbook on Scots law after initially using Mackenzie's Institutions. 20 Furthermore, there is no hint that Spottiswoode, who seems in so many ways to have established the pattern for legal education in eighteenth-century Scotland, ever considered teaching Scots law in Latin.2' This might suggest that the decision to teach Scots law in English and civil law in Latin was a simple and unexamined one, relating to the materials used as the basis for classes. This would be wrong. At the start of the eighteenth century, Latin was the normal language of instruction in all subjects in the Scottish universities.22 Scots advocates were familiar, moreover, with the practice in the Netherlands, where the modern law was taught in Latin.23 In the University of Leiden, for example, Johannes Voet lectured in Latin to his class on ius practicum or hodiernum, though he used as his textbook Hugo Grotius's Inleidinge tot de Hollandsche Rechtsgeleerdheid, written in Dutch. 24 Though it is possible that the choice of the language for teaching may have been related to the languages in which were carried out the trials for admission as an advocate,25 there were other, deeper, reasons that underlay all these usages of English in connection with writing, examination, and teaching in Scots law: These were reasons derived from the study of rhetoric and eloquence that led to the use of the two different languages in teaching Scots law and civil law.
Sir George Mackenzie was the most erudite of the Restoration lawyers of Scotland. As dean of the faculty of advocates, he pursued policies that emphasized educational matters, and which did much to define the role of an advocate and the character of the bar.26 One of his interests was the study of rhetoric. He published two collections of pleadings, one in English, the other in Latin, both of which he prefaced with essays on the eloquence necessary for practice at the bar.27 In the English essay of 1672, in his arguments on the benefits to the advocate of the study of rhetoric, he showed himself aware that there were important issues at stake in choice of language. It will be your Care, Gentlemen, to take down these Notes as accurately as you can, and to endeavour to make them your own.... 44 The students were advised to make fair copies of their notes, consulting the cited Acts of Parliament, to help in memorizing the contents: memorizing the text and notes was emphasized.45 More advanced students, who were expected to attend the same lectures again, were advised to correct their notes, and consult the authorities to which they were referred.46 Bayne gave a great deal of further advice on private study, stressing that "it is not enough in the Study [of law] to know and comprehend the Rules and Principles of it; but we must be at pains to fix them on the Memory."47 These dictated notes were ultimately the basis of Bayne's published Notes. 48 This was the common method of teaching at the start of the century. Kames's views on specifically legal education should be read in the context of his general opinions on the subject. In 1761, he published Introduction to the Art of Thinking, in the preface of which he criticized the current state of education: "Upon the revival of arts and sciences in Europe, the learned languages, being the only inlets to knowledge, occupied almost the whole time that commonly can be spared for education. These languages are and will always be extremely ornamental; but though they have become less essential to education than formerly, yet the same plan continues without much variation."58 In contrast with the teaching of the ancient languages, the capacity for abstract reasoning in his view was not cultivated sufficiently carefully, and students were introduced too early and too quickly to logic and metaphysics after their preliminary studies and without adequate preparation. His book aimed, through a discussion of human nature, to develop and improve the faculty of abstracting generals from particulars, and hence the ability to reason.59 The underlying idea obviously was to encourage those working through the book to formulate general principles from rules Kames gave and situations he depicted. In his general attitudes to education, there is an emphasis on developing the reasoning ability and on lessening the significance of ancient languages. Kames's other treatise on education is devoted to the development of sensibility rather than of reasoning; but it is worth noting his view that, for formal, disciplined instruction to be worthwhile, the pupils must be of an age to understand why it is necessary, for, "[t]o torment young creatures with Latin before that time, is likely to make them abhor it."60 In the preface to his Elucidations, Kames considered the purpose of legal education. He stated that "[i]n other sciences reason begins to make a figure: Why should it be excluded from the science of law?"61 In legal studies, however, "the exercise of reasoning [was not] promoted in any degree by public professors."62 He connected improvement in legal education in this respect with improvement in the laws: "Were law taught as a rational science, its principles unfolded, and its connection with manners and politics, it would prove an enticing study to every person who has an appetite for knowledge. We might hope to see our lawyers soaring above their predecessors; and giving splendor to their country, by purifying and improving its laws."63 Above all, as David Lieberman has pointed out, the modernization of Scots law through the activities of lawyers and judges was of central importance to Kames.64 Legal education that promoted reasoning and judgment rather than authority and memorization was to bring this about. 65 In the University of Glasgow, one key figure started to lecture to some of his classes in English, and in a more extemporary fashion. This was Frances Hutcheson, professor of moral philosophy (1729-46). He was specially noted for his skills in capturing his students' attention by teaching in a lively, interesting way.66 Alexander Carlyle, for example, who attended Hutcheson's class, stated that Hutcheson "delivered his lectures without notes, walking backwards and forwards in the area of his room. As his elocution was good, and his voice and manner pleasing, he raised the attention of his hearers at all times."67 Adam Smith, a pupil of Hutcheson, lectured in a similar fashion, and of him Millar stated that "[i]n delivering his lectures, he trusted almost entirely to extemporary elocution. His manner, though not graceful, was plain and unaffected; and, as he seemd to be always interested in the subject, he never failed to interest his hearers."68 There is evidence to suggest that Smith preferred his students not to take verbatim notes in his class, probably expecting them to write them up later, because this involved greater intellectual engagement on their part.69 A reminiscence of Smith's lectures, probably written in 1808, does suggest, however, that he subsequently gave up extemporary lecturing.70 However this may be, it is obvious that the more spontaneous method of teaching was thought desirable. This attempt by Hutcheson and Smith to catch more firmly the attention of students was inevitably linked to rejecting Latin as the language of instruction, as it is difficult to imagine that extemporary lecturing would have been possible in Latin.
Millar's biographer Craig later wrote: "By degrees, it was discovered that every man will express his ideas with the greatest clearness and force in that language in which he is accustomed to think; and that an audience must lose much of the substance of a lecture, when part of the attention is necessarily occupied in estimating the exact import of the words."71 George Jardine, professor of logic and rhetoric, commented that "[n]othing, certainly, can more retard the progress of science, and particularly of elegant literature, than the practice of teaching in a foreign language."72 While Kames commented succinctly that "[i]t is amusing to observe how well an argument passes in Latin, that would make but a shabby figure in English."73 Latin might have served when students were expected to memorize dictated notes, but now the emphasis was on developing their reasoning powers, which teaching in Latin would retard.
Given these views on the desirability of making teaching more spontaneous, and those on the general effectiveness of communicating in the native tongue of the teacher and students, the choice of English rather than Latin cannot simply be explained as reaction to a decline in the standard of Latin: It could be viewed as something desirable in itself.
From Latin to English in Roman Law
In the University of Glasgow, Francis Hutcheson and then Adam Smith used English as the language of instruction in classes in moral philosophy. In the appendix generally attributed to Thomas Reid, published in 1799 in the Statistical Account of Scotland, the author wrote of law teaching in Glasgow:
[T]he custom of lecturing in Latin was longer retained in this, than in other sciences. The predecessor of the present professor was the first who prelected on Justinian's Institutes in English; and this example has, for many years, been followed in the prelections upon the Pandects. It may be mentioned, as a strong instance of prepossession in favour of ancient usages, that, upon this last innovation, the Faculty of Advocates made application to the University of Glasgow, requesting "that the old practice of teaching the civil law in Latin, might be restored." 74 Millar, who was professor until 1801, presumably provided this information, so it is likely to be reliable, especially since the account was probably written in 1794. 75 In the past, however, there has been some confusion over the sequence of events and identity of the original innovator.76 Millar's predecessor was Hercules Lindesay, who held the chair from 1750 to 1761.77 It is to Lindesay that we must impute the original change in Glasgow, though we lack evidence as to why he made it. Millar's innovation that attracted the criticism of the faculty of advocates appears to have been to extend this practice to the course on the Digest.
According to Hugo Arnot, Dick, the professor of civil law in Edinburgh, still lectured in Latin as late as 1779, the only professor in the university still to do so. 78 Craig devoted considerable attention to describing Millar's techniques of instruction: "He was not merely desirous to convey to his students just views and accurate information; but he was anxious to convey them in the manner most likely to seize the attention, and to produce habits of original thought and philosophical investigation; thus rendering Lectures, formerly considered as useful only to lawyers, the most important schools of general education."86 He further stated:
Mr. Millar never wrote his Lectures; but was accustomed to speak from notes, containing his arrangement, his chief topics, and some of his principal facts and illustrations. For the transitions from one part of his subject to another, the occasional allusions, the smaller embellishments, and the whole of the expression, he trusted to that extemporaneous eloquence, which seldom fails a speaker deeply interested in his subject. In some branches of science, where the utmost precision of language is requisite to avoid obscurity or error, such a mode of lecturing may be attended with much difficulty, and several disadvantages: But in Morals, in Jurisprudence, in Law, and in Politics, if the Professor make himself completely master of the different topics he is to illustrate, if he possess ideas clear and defined, with tolerable facility in expressing them, the little inelegancies into which he may occasionally be betrayed, the slight hesitation which he may not always escape, will be much more than compensated by the fulness of his illustrations, the energy of his manner, and that interest which is excited, both in the hearer and speaker, by extemporaneous eloquence.87
The more spontaneous style also permitted the greater and more immediate responsiveness to the reaction of auditors to the lectures for which Millar was especially noted. 88 Millar delivered lectures in the usual two courses on civil law: one on the Institutes, the other on the Digest. 89 It would be interesting to know the tone in which this lecture was read;"7 and though Wilde is careful never to criticise Millar directly, it is difficult not to see these remarks as a strong rejection of the latter's approach. Furthermore, in the preface to his Elucidations, Kames had stressed that those parts of Roman law should be taught that had direct relevance for Scots law."8 Wilde vehemently disagreed, telling his class that to ignore any part of Roman law would cease to make the study a liberal one, would deprive it of the very utility Kames emphasized, and would also prevent the system as a whole from being understood. In the more elementary course on the Institutes, he considered "this employment of English to have been a happy measure indeed if by means of it any zeal shall be kindled for the general study of a law which both as a liberal science and a matter of much professional importance deserves to be very generally studied indeed."124 But in the course on the Digest, because, in contrast to Millar, Wilde intended to focus purely on technical Roman law, "strictly and without deviating into any sort of collateral enquiry," Latin was to be the language of instruction for reasons of convenience and taste. In the introductory lecture to his course on the Digest, Wilde explained further his adoption of Latin. He was aware that there were many, "not wholly ignorant" (nec prorsus indoctos), who had decided, and others who had proclaimed, that lectures in Latin were more difficult to understand than in fact was the case. On the contrary, said Wilde, experience daily taught that a sufficiently attentive person could understand lectures in Latin. He alluded to the aesthetic and practical point he raised in the lecture to the class on the Institutes, noting that, while sentences read out (in Latin) could be grasped and remembered, this was more difficult than understanding and remembering the meaning of a continuous speech, because when the lecturer mixed languages the words were apt to fall on less attentive ears.'25 He added: "In fact, by virtue of the most acute and attentive intellectual engagement which a continuous discourse demands and, at the same time, produces, it soon comes about that the lecture which is delivered has been adequately perceived by a person scarcely versed in Latin, and unquestionably understood to a large extent."26 In other words, use of Latin in a continuous discourse promoted understanding and concentration. Even, Wilde continued, were a student not adequately versed in Latin, by being forced to listen he would benefit "by learning not only the Civil law but Latin. Having learned Latin, he will also be even more learned in Civil law"'27 The two would reinforce one another and deepen a student's knowledge of both. The road to knowledge might be difficult, but the labor was worthwhile, and the association of the science of law with letters was delightful.'28 By thus linking letters and civil law, Wilde to some extent associated himself with the school of humanist jurists for whom civil law was not just a practical study but a liberal and elegant science. This in many ways explains his historical approach. Indeed, he identified himself sufficiently with the elegant school to say of one of its leaders, Cujas, "[H]e appears to have taught the way I would wish alone to teach the higher parts," and he recommended Cujas's palingenetic work to his students.129 Furthermore, in his Preliminary Lecture, he called for the restoration of civil law "to what it was, long before the compilations of Justinian; when Papinian, Paulus, and Ulpian, were the living oracles of this law; and while it still spoke in the writings of the jurisconsults of old, in the science, and with the vigour, of the republic.'30 Wilde has completely rejected Millar's approach. Though study of civil law did indeed have important practical aims in Scotland, it was nonetheless also to be an elegant and liberal study, joining letters with law, complete in itself. Above all, it was not the means to teach the science of legislation. Profound knowledge required Latin, and this consideration, along with matters of taste, required the advanced course on the Digest to be taught in Latin. Millar's use of the course to teach students to reason critically about law made use of Latin unimportant. Furthermore, his conversational, extemporary style of lecturing, which was designed to capture the attention of the class, made use of Latin impossible. Wilde, however, considered that the very use of Latin engaged the students intellectually, as they were required to concentrate carefully on the lecture. 46 It is obvious that throughout the later eighteenth century there was a general move in Scotland toward teaching in English rather than Latin.13 This suggests that, although some professors may well have merely followed an existing trend, Millar's adoption, and extension, of Lindesay's innovation of teaching civil law in Latin was not simply related to developments in that discipline. Whereas in the early eighteenth century lectures had taken the form of traditional dictates on a set textbook, the new theories of rhetoric of the Scottish Enlightenment promoted reflection on the purpose of a lecture and the best mode of fulfilling that purpose. Traditional methods could be tested by these new standards and found wanting. This sheds light both on Millar's continuation and extension of Lindesay's innovation of lecturing in English and on his style of extemporary lecturing from notes rather than a full text. Instruction could be seen arguably to be best carried out in the students' own language in a lively and interesting manner. 
